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Introduction

The Israeli banking system plays a central role in the national economy and everyday life 
and is, therefore, a constant focus of civil litigation. This article considers the nature of 
the legal sources and norms that have shaped Israeli banking litigation in recent years. As 
shall be explained below, Israeli banking law relies on a combination of general legislation, 
dedicated banking legislation, intensive administrative regulation and developing case law 
that continues to Wll the gaps and demarcate the boundaries of accountability. -e will 
then discuss the principal duties that banks owe their customers and sometimes also third 
parties, and the main points of friction that have generated the bulk of the banking litigation 
in recent years.

Sources of Israeli banking law

Israeli  banking law is  a multi(layered domain,  in  which both the organisation and 
supervision of the banking system, as well as transactions entered into between a bank 
and its customers and third parties, are fully regulated. Substantively, the Weld of banking 
law incorporates contractual and tort law, corporate law and promissory notes, alongside 
administrative and criminal components Mamong other things, in the context of anti(money 
laundering MA)LF and countering the Wnancing of terrorism MCDTFF. In practice, the law 
evolves and develops signiWcantly through case law and regulation, in the latter case, 
particularly enacted by the Bank of Israel and the Banking Supervision :epartment, 
which sets operational and behavioural standards for banking corporations, and may also 
in;uence the determination of the standard of civil liability.

The sources of legislation are divided into generalq laws that apply to all business players 
in the economy and serve as a basis for banking litigation’[1] and dedicated banking 
legislationq laws that are uniRue to banking law. This legislation speciWcally regulates the 
activities of banking corporations on whom uniRue duties, restrictions and rules of conduct 
are imposed.[2]

The Banking MService to CustomerF Law is the core piece of dedicated legislation in the 
sector. In case law it is perceived as having Ruasi(consumer characteristics and serves 
as a key tool for addressing the power and information gaps inherent in bank(customer 
relations. The Law thus provides tools for enhancing transparency, oversight and fairness 
in commercial relations, and in the words of the Tel Aviv :istrict Court in one caseq

The banking law is intended, among other things, to protect customers who 
come into contact with the banking corporation. The purpose of the law is to 
bridge the power gaps between the bank and customer, to restrain and limit 
the bank‘s power. This speaks of a Ruasi(consumer law. The law establishes 
a series of duties that apply to the bank and also authorises professional 
bodies to delineate rules of conduct on certain issues. A breach of the duties 
imposed on the bank can even generate liability on both the civil and criminal 
levels.[3]
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jegulation in the banking sector constitutes an additional source of norms overseeing 
the activity of banks. This is an administrative(regulatory framework that does not always 
“directly‘ create civil causes of action, but in practice, can signiWcantly in;uence the content 
of the obligations to which banks are sub”ect. The Israeli banking supervision system is 
based on a number of regulatory bodies, that serve as a substantive source of norms and 
help shape litigation practice.

The Bank of Israel is the central bank and is responsible for the stability of the Wnancial 
system. It operates under the Bank of Israel Law and is responsible for monetary policy, 
management of national foreign exchange reserves and oversight of the Wnancial system. 
The Law expressly directs that the Bank of Israel must Gmaintain the supervision and 
regulation of the banking systemP.[4] The Oovernor of the Bank of Israel, who heads the 
Bank of Israel, is the central authority responsible for banking policy and oversight.

The Banking Supervision :epartment Mor the Supervisor of BanksF is a division of the Bank 
of Israel responsible for maintaining the stability of the banking system and overseeing key 
aspects of consumer protection. In practice, the Supervisor of Banks has supervision,[5] 
enforcement[6] and regulatory powers, and issues regulatory guidance the Nroper Conduct 
of Banking Business :irectives, and rules that bind banking corporations.

The directives issued by the Banking Supervision :epartment regulate various aspects of 
banking activity, including risk management, capital adeRuacy, sound banking conduct, 
A)L and CDT, customer identiWcation, and consumer protection. Although they establish 
regulatory(administrative norms, in practice, they may in;uence the contractual and tort 
relationship between the bank and its customers, since the courts often rely on them 
when deWning the standard of conduct expected of the bank.[7] In this way, these directives 
sometimes serve as a ”udicial “compass‘ for examining reasonableness, good faith and 
professional expertise Mand in some contexts also assist in interpreting contractual 
obligationsF.

The Supervisor of Banks often participates in class action proceedings that are instituted 
against banks, usually by submitting a professional position on the issue in dispute, when 
reRuested by the court. In practice, these positions may signiWcantly impact the framing 
of the dispute and the manner in which the court interprets the legal and regulatory duties 
that apply to banks,[8] as depicted in a recent case in which the Supreme Court clariWed 
the status of the Supervisor‘s positionq GThe power gaps between the banks and their 
customers, and the signiWcant role of the Supervisor in the banking market, also impact 
the weight that should be attributed to his positionP.[9]

Additional regulators that in;uence banking litigation include the Israel Securities 
Authority, which supervises the capital market and issues binding guidelines and directives 
to Wnancial bodies Mand in relation to banks, mainly in the context of investments and 
securities tradingF’ as well as the Commissioner of Capital )arkets, Insurance and Savings 
at the )inistry of Dinance, who supervises certain Wnancial aspects related to pension 
savings and insurance.

Alongside legislation and regulation, court rulings and particularly case law rendered by 
the Supreme Court, as the Highest Court whose rulings constitute binding precedents in 
Israel, play a central role in shaping the law. Case law deWnes the scope of duties imposed 
on banks, interprets legislative provisions and regulatory norms and balances competing 
interests. Uften, it is concrete controversies surrounding fees, refusals to provide banking 
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services, disclosure duties and “classic‘ tort grounds that facilitate the establishment of 
tangible, binding legal rules.

Bank(customer relationsq principal duties

Case law views the bank(customer relationship as a special one, given the necessity of 
banking services, the status of the bank as a central factor in the market, the power and 
information gaps, the traits of ongoing relations and the public‘s reliance on the bank as a 
professional body with Ruasi(public characteristics.[10] This principle is also expressed in 
court rulings governing many civil disputes, and is highly relevant for assessing the scope 
of increased duties which banks owe their customers and sometimes also third parties. 
In many instances, understanding these duties and their scope is key to understanding 
banking litigation.

In fact, due to the uniRue nature of the bank(customer relationship, the bank owes 
many increased duties that are intended to provide a customer with adeRuate protection. 
Thus, included in case law are duties of trust and Wduciary duties, disclosure duties, the 
prohibition of deception, the duty of care and the prohibition of undue in;uence, etc.[11] Dor 
our purposes, and at a high level of abstraction, a ma”ority of the duties can be organised 
into, and revolve around, three main framework dutiesq the Wduciary duty, the duty of care 
and the duty of good faith[12]. The boundaries of these duties are often established in case 
law based on deWnitive circumstances.

In recent years, case law has continued to demarcate the boundaries of the aforesaid 
duties through the ad”udication and establishment of concrete cases. -e brie;y review 
these three duties below, highlighting practical insight gleaned from our experience in 
banking litigation, both for the purpose of legal risk management as well as for overseeing 
the actual proceeding.

The Wduciary duty compels the bank to act to promote the purpose of the banking 
engagement with heightened consideration of the customer‘s best interest, without 
extraneous considerations and without a con;ict of interest, in fulWlment of the purpose for 
which the customer transacted with it[13]. Jonetheless, case law consistently emphasises 
that the duty is not absoluteq it does not relieve the customer of their minimal duty to 
take care of their affairs, nor does it obligate the bank to abandon its business interests 
altogether. And in the words of the Jazareth :istrict Court, in one recent caseq

The Wduciary duty is not unlimited, and cannot be interpreted as if the bank 
must always prioritize the customer‘s interest in any situation and at any 
price, since banks operate for purposes of reaping a proWt, and there are 
areas in which the full scope of the Wduciary duty cannot be applied to banks, 
as this may lead to a paralysis of their activity, in the absence of an ability to 
reap a proWt from the customer. In this context, two rules were established 
whose purpose is to Rualify and limit the broad application of the Wduciary 
dutyq the Wrst is that the Wduciary duty cannot be interpreted as relieving the 
customer from taking responsibility for his own actions, or blindly relying 
on the bank, so that the customer has a minimal duty to take care of his 
affairs’ and the second is that the bank is not reRuired to act with complete 
abandonment of its personal interest. —nder the latter Rualifying rule, the 
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matter of providing credit to a customer is included, an area which places the 
bank itself at risk, and thus its right to protect its personal interest without 
the Wduciary duty preventing it from doing so.[14]

Jotwithstanding the foregoing, it should be clariWed that the Wduciary duty imposed on 
the bank is still broad, and applies to all activities, services and transactions engaged in 
or carried out by the bank. It thus also dominates the pre(contractual stage.[15] Tangible 
expression of the Wduciary duty and standard of conduct deriving from it varies from 
case to case, based on the type of service, nature of the relations, extent of the bank‘s 
involvement, type of customer and level of their reliance.[16]

The duty of care Mthe duty also underlying the tort of negligenceF is the duty to refrain from 
causing damage to customers and sometimes also to third parties. This duty increasingly 
applies to banks.[17] At the litigation level, this is one of the most prevalent causes of action 
raised against banks, because it provides a ;exible framework Ma basket groundF for raising 
claims concerning the bank‘s harmful conduct.[18] It should be emphasised that case law 
recognises that the bank may owe a duty of care even towards someone who is not a 
customer of the bank, and even towards someone with whom the bank has no contractual 
relationship,[19] where the bank is the most effective Gpreventer of the damageP.[20] Un the 
other hand, the customer also owes a duty of care towards the bank, sourced primarily 
from the contract between them, but whose roots are anchored in general tort law.[21]

Case law emphasises that the bank owes a general duty of care towards its customers, 
but its scope emanates from the circumstances and varies from case to case. Thus, for 
example, in the context of loans, the bank must examine the borrower‘s ability to repay, and 
in extreme cases where there is concern of compliance with the credit terms, it may even 
refuse to make the loan available. Jevertheless, this duty does not replace the borrower‘s 
responsibility to weigh his risks and repay the loan, and in the words of the 'erusalem 
)agistrates‘ Court, in one very recent caseq

The degree of reasonableness of the bank‘s conduct should be assessed, 
by taking into account in a customary manner circumstances similar to 
those under discussion[both in terms of the conduct of other banks, and 
of the bank. The type of service and the associated risks, the nature of the 
customer(bank relations, and additional circumstances.[22]

A practical example of how the duty of care is exercised can be found in an additional 
ruling rendered by the )agistrates‘ Court, in which the bank‘s response to a customer‘s 
reRuest regarding money exempt from foreclosure was examined. In cases of this nature, 
the court expects the bank to apply basic operational skills and legal expertiseq to permit 
a withdrawal where reRuired by law or, at least, to conduct a Ruick and orderly internal 
investigation Mincluding with a relevant legal bodyF as soon as the issue is raised by the 
plaintiff.[23]

The duty of good faith, the third main duty owed by banks under Israeli law, also stems 
from the bank…s inordinate power and excess knowledge.[24] Although the duty of good 
faith applies to both contractual parties under Israeli law Mwhen negotiating the contract 
and fulWlling its termsF,[25] from a banking context, case law tends to apply it with increased 
intensity, due to the uniRue traits of the bank and the power imbalance between the bank 
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and the customer. Jevertheless, the courts generally refrain from fully sub”ecting banks to 
public law norms and from fully applying the administrative duty of fairness. In practice, 
an intermediate approach has developed. See, for example, a ruling in one case where the 
bank‘s refusal to provide services was discussedq

Thus, the bank‘s duty to provide essential services[as enshrined in banking 
law and generally[can be established by means of the duty to act in 
good faith’ the doctrine of dual(nature bodies’ and the doctrine of essential 
service(providers. ]E"

In my opinion, the intermediate approach, which imposes duties on banks 
by virtue of them being providers of essential public services, is the one 
that deserves to be adopted. The laws of good faith are general by nature. 
They do not re;ect the special status of banks nor the enormous power 
they yield in our commercial world. Un the other hand, it is appropriate 
to exercise extreme caution before getting to classify a body as being of 
dual(nature. This is because such classiWcation is likely to carry with it a 
broad sub”ugation to public law. This caution is appropriate generally, and 
certainly for Israeli society, where twice as much caution must be exercised 
before public norms are applied in private law.

Hence, entities, which can be classiWed as essential service providers, can 
potentially be sub”ugated to ”udicial duties of intermediate intensity. Their 
degree is more stringent than the general civil duty of good faith, which 
applies to all those who enter into contracts or who negotiate prior to 
engaging contractually’ however, it is less stringent than dual(nature entities, 
on whom there are directly imposed duties from the realm of public law on a 
fairly large scale. It is limited to the necessity of the service, and the need to 
provide it adeRuately. In fact, the intermediate approach, which has its origins 
in common law, lies at the basis of the concept of “unreasonable refusal‘, 
as found in banking law. It re;ects the primordial roots of our legislation. It 
is therefore clearly appropriate to apply to banks.‘[26] M/mphasis added, the 
undersignedF

Additional operational duties may arise from the duty of good faith, such as, for example, 
the duty of disclosure towards the customer, which we will expand upon later in this article. 
[27]

Year in review

jecent cases

In this part of the article, we will review several issues that have arisen in case law in recent 
years within the ambit of civil litigation involving banks. -e will discuss the main lessons 
that can be drawn from the case law and its effects, from a forward(looking perspective, 
on the development of banking litigation in Israel.
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Class actions as a procedural tool

Une key in;uential tool on the practical development of Israeli banking law is the class 
action suit. The Class Actions Law allows, among other things, the Wling of a class 
action suit against a banking corporation “in connection with a matter between it and 
the customer, regardless if they entered into a transaction with it or not‘.[28] This speaks 
of a mechanism that enables overcoming the spread of damage and lack of incentive 
for individual customers to litigate, and therefore constitutes a persistent platform for 
litigating issues involving disputes on fees, tariffs and various service practices provided 
by banks.

Case law in recent years has resulted in several interesting procedural developments. -e 
review below some of the most salient rulings in this regard.

The dismissal of motions seeking class action certiWcation out of hand remains the 
exception, but recent cases demonstrate that a lack of good faith on the part of applicants, 
or abuse of the legal proceeding, may prove costly in a dismissal out of hand suit.

As a rule, a motion seeking class action certiWcation is a preliminary proceeding, and the 
courts tend to be cautious of dismissal out of hand, except when it is clear, on the face 
of things, that the proceeding is futile Mwhether due to lack of a cause of action or owing 
to abuse of the legal processF.[29] At the same time, recent case law has shown a certain 
willingness to dismiss out of hand, in cases of extreme bad faith, abuse of the proceeding, 
a recycling of claims and absence of a personal ground, particularly where the basic factual 
picture points to manipulation or concealment on the part of the applicant. Drom our 
perspective and experience in freRuently representing banks in class action proceedings, 
this is a procedural tool that can be viewed as particularly effective in the defence strategy.

Thus, in case law discussing the collection of fees in the context of foreign trade, a 
motion seeking class action certiWcation was dismissed out of hand due to the applicant…s 
extreme lack of good faith. This, among other things, is owing to a misleading and artiWcial 
representation that was made regarding the nature of the activities carried out by the 
applicant Mas a private personF when in fact they did so as a commercial importer, in an 
account intended for their import activity. The court emphasised that there was nothing 
wrong with the applicant carrying out various actions in order to establish the cause of 
action, but rather in concealing the nature of their actions from the court.[30]

In another case dealing with the reimbursement of third party expenses in foreign 
securities, a motion seeking class action certiWcation was dismissed out of hand because 
it repeated Maccording to the courtF arguments that had been re”ected in a previous 
proceeding, and also because, in practice, the applicant‘s arguments in the motion seeking 
class action certiWcation establish a linkage to those raised by the applicant in the previous 
proceeding, in a way amounting to 1estoppel1.[31] In these circumstances, the submission of 
an additional motion seeking class action certiWcation was recognised as an abuse of the 
legal process’ in any event, res judicata was found to exist, thereby constituting ”ustiWable 
grounds for dismissal out of hand.

In an additional case, a motion seeking class action certiWcation was dismissed out of 
hand when it became clear that the applicant, a non(proWt association MamutaF, did not 
point to a representative plaintiff having a real personal cause of action, and it appears that 
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the proceeding was instituted for the purpose of promoting foreign goals Msuch as raising 
money for the associationF, while reiterating claims that had been denied in the past.[32]

The court cannot compel a settlement in a class action suit

)any class action proceedings in Israel end in a settlement, whether by way of a settlement 
agreement constituting res judicata with respect to the grounds raised in the certiWcation 
motion or by a withdrawal arrangement of some kind. In one Supreme Court case, the 
parties negotiated a settlement agreement. These negotiations ultimately led to a motion 
to approve the settlement agreement that was Wled with the court. However, due to 
repeated ob”ections by the Attorney Oeneral of Israel, in both the initial version and the 
amended version that was thereafter submitted by the parties, the parties were unable to 
agree on wording that would satisfy the reRuirements of the Attorney Oeneral of Israel, and 
at a subseRuent stage, the handling of the class action suit against the bank was approved. 
In the motion seeking leave to appeal that the bank Wled with the Supreme Court, it was 
argued that the form of settlement agreement should be enforced on the applicants since, 
according to the bank, they had acted Gunilaterally and in bad faithP and ultimately withdrew 
from the negotiations. The Supreme Court harshly criticised this argument and clariWed 
that a settlement agreement that is not approved by the trial court cannot be enforced on 
the parties thereto.[33] It was further clariWed that the applicants‘ refusal to agree to further 
amendments does not, in and of itself, constitute a lack of good faith in managing the 
affairs of the class.[34]

The proceeding demonstrates the risk involved in negotiating a settlement in class action 
proceedings, a risk that is not uniRue to the banking sector. /ven when the parties reach 
an agreed outcome, it still reRuires ”udicial approval and is sub”ect to ob”ections from 
various factors, including regulators, the Attorney Oeneral of Israel and members of the 
class. Dailure in the negotiations could lead to approval of the motion seeking class action 
certiWcation, and generally, this would not be an obstacle for the applicants, even if they 
ob”ected to continuation of the negotiations.

Indirect damages and expansion of the circle of plaintiffs

A recent Supreme Court ruling dealt with a motion seeking class action certiWcation that 
was submitted against a number of foreign banks due to their role in the worldwide scandal 
involving prohibited collusion, which became known as the GLIBUj manipulationP scandal. 
The foreign banks made various ad”ustments that allegedly led to deviations in the LIBUj 
rate and notably impacted the value of Wnancial assets. In the ruling, it was determined for 
the Wrst time, that savers, indirect victims who invested their money through institutional 
investors and who allegedly suffered a Wnancial shortcoming because the institutional 
investors passed onto them some of the damage resulting from the prohibited collusion, 
are entitled to Wle a class action suit for the damages caused to them as a result of the 
restrictive arrangement.[35]

It was nonetheless established that those savers, whose damage stemmed from that 
caused to the institutional investors with whom they had deposited their money, have 
a possible cause of action only in Gexceptional and specialP cases, and after having 
approached the direct in”ured party, the institutional investor, to exhaust its cause of action. 
It was further clariWed that priority should be given to the fact that the motion seeking class 
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action certiWcation should be Wled by the direct in”ured party, the institutional investor. This 
rule remains in place after the reRuest for a further hearing was denied by the Nresident of 
the Supreme Court.[36]

The regulator‘s approach, that led to amendment of the unlawful collection of fees by 
the bank, could result in dismissal of the motion seeking class action certiWcation that is 
thereafter Wled.

It has been determined in a ruling that when a bank ceased to make unlawful collections 
and began to credit customers from whom overpayments were collected not due to class 
action proceedings but following a former approach of the regulator, this could lead to the 
certiWcation motion being struck out, without awarding the representative applicant and 
attorneys‘ fees to representing counsel.[37] In that same case, it was held that the cause of 
action was indeed exhausted, and that there was a beneWt for the members of the class, 
but not due to initiation of the class action proceedings. Drom the perspective of banks, 
this ruling emphasises the importance of the direct connection in regard to the supervising 
array, and even more so the importance of identifying legal risk and preliminary signs, even 
prior to it materialising in class action proceedings. These statements are doubly true when 
the regulator is the one reaching out in connection with the bank‘s unlawful activities, an 
approach that, if not dealt with expeditiously, may actually enhance the legal risks that 
apply to the bank.

/xamining these examples, it is clear that exposure to the risks associated with class 
action suits, exposure that increasingly applies to banks by virtue of their status and role 
in the economy, serves as a key tool for developing the law. As may be discerned, these 
proceedings are not ”ust Gbanking(related casesPq they continue to shape class action law 
itself, including the procedural framework characterising it, and by so doing have led to new 
developments in areas such as dismissal out of hand, good faith, res judicata, remuneration 
and attorneys‘ fees.

Interpretation of bankers‘ contracts

A banking contract is a contract for all intents and purposes, and therefore its interpretation 
is done in accordance with the general laws of interpretation, primarily unearthing the 
“intention of the parties, as may be implied from the contract and the circumstances of 
the matter, but even if the intention of the parties is expressly implied from the language 
of the contract, the contract will still be interpreted according to its language.[38] However, 
case law has recognised that the uniRueness of banking contracts, which are complex and 
uniform, and often formulated in situations of power and information gaps, sometimes 
”ustiWes the use of more “stringent‘ interpretative tools.[39] In Israel there is no real separate 
doctrine of banking contract laws that is detached from the general law of contracts, 
where the interpretation of banking contracts is done using tools provided by the general 
law of contracts. Jonetheless, every now and then, an interpretation is done with special 
sensitivity to asymmetry between the parties, depending on the circumstances of each 
case.

In a Supreme Court ruling that dealt with the relationship between personal agreements 
and the general banking tariff, it was held that the default is that a personal agreement 
between the bank and the customer does not necessarily constitute Ga closed packageP, 
ruling out additional beneWts to which the customer is entitled by virtue of the bank‘s 
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general tariff.[40] The signiWcance of this ruling for our purposes is also the interpretative 
path taken by the Supreme Court. The ruling emphasises two signiWcant interpretative 
tools in banking contractsq interpretation according to the ob”ective purpose of the contract 
Ma purpose largely involving reasonableness, economic logic and fairnessF’ and the rule 
of interpretation against the drafter Mthe contra proferentem ruleF.[41] These entail two 
rules, which by their nature may make it more challenging for banks to establish their 
interpretative position in diverse proceedings.

Jonetheless,  the  courts  have clariWed that  this  does not  speak of  an Gautomatic 
interpretationP favouring the customerq the rules are applied when the language is not 
unambiguous and the circumstances ”ustify it, and the allocation of risk implied in 
the contract must still be examined. It was thus held that the work of interpretation 
obliges balancing between the language of the contract, the circumstances and rules of 
interpretation that are uniRue to banking contractsq

However, interpretation in favour of the customer should not be preferred 
blindly and detached from the context of the matter’ the foregoing, where 
the language of the contract and the circumstances support the bank‘s 
interpretation, and thus also the allocation of risks undertaken by the parties, 
as emerges from the language of the contract. At the end of the day, the 
work of interpreting the banking contract necessitates a delicate balance 
between the usual rules of interpretation, the uniRue rules of interpretation 
and everything in between.[42]

In a general ruling Mnot necessarily banking(relatedF the Supreme Court reiterated this 
position, in a panel of three ”ustices, and emphasised that the contra proferentem rule is 
applied only where there is genuine interpretative doubt.[43]

In a series of decisions, it is possible to identify the tendency of the courts to adopt 
a relatively critical approach when interpreting the norms that apply in bank(customer 
relations, out of recognition of the power gaps between the parties to the banking 
contract.[44] Drom our extensive experience as litigants, the classic contractual analysis, 
and particularly the language of the individual agreement, still has considerable weight. 
Jevertheless, linguistic ambiguity may increase the risk that the bank‘s interpretative 
arguments will be denied, among other things, due to the application of the rules of 
interpretation that operate, in appropriate cases, Gagainst the drafterP.

Nractical insights for banking litigation Mcontract interpretationF include the risk of 
ambiguityq where contractual language reasonably supports more than one interpretation, 
banks face an increased likelihood of adverse interpretation, including through contra 
proferentem. -hen the “ob”ective purpose‘ analysis is not theoretical, and reasonableness, 
economic logic and fairness are often treated as operational interpretive tools. To help 
prevent future litigation, banks should conduct a document(mapping exerciseq identify 
the hierarchy between individual agreements, standard terms, tariffs2price lists and 
subseRuent customer communications’ eliminate inconsistencies and gaps across the 
set.

Nrice list distinctions and classifying fees as supervised fees
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Une prominent issue discussed in case law in recent years concerns the fees charged 
for engaging in foreign currency activities, foreign trade and services involving interbank 
communication Meg, S-IDTF. Case law in the area has reinforced the importance of 
distinguishing between two principal types of price lists on the strength of which the bank 
charges its feesq the Dull Nrice List and the Short Nrice List. -e will discuss these in brief.

Amendment Jo. 57 to the Banking MService to CustomerF MDeesF" jules, ]6804(7994" 
created a new framework for the supervision of fees, with the foremost component being 
Gthe Dull Nrice ListP as speciWed in the Banking MService to Customer MDeesF MAmendmentF 
jules, ]684?(797?" The Dull Nrice List applies to individuals and small businesses but does 
not apply to large businesses. jegarding the former, there exists, by virtue of the Dull Nrice 
List, a closed list of supervised services and fees, while regarding the latter, the pricing 
space is broader Mbut nonetheless still sub”ect to contract laws, the duty of good faith and 
speciWc provisions of lawF.

This distinction between the two types of price lists, can also be ascertained from that 
stated in Branovate, in paragraph 7q

—sually, the rate of the banking fee that is charged for foreign currency 
transfer activities is regulated in the bank‘s list of fees, in accordance 
with the provisions of section 6A of the Banking MService to CustomerF, 
Law, 68?5(5!45 Mhereinafterq the Banking LawF. The provisions of the Law 
distinguish between “small customers‘[being individual customers and 
small businesses, and large businesses with an annual turnover of more 
than Wve million shekels. -ith regard to small businesses, chapter B7 of the 
Banking Law and the Banking jules enacted thereunder, specify a condensed 
and closed list of services for which a bank fee is collected. This list is known 
as “the Dull Nrice List‘, and the bank is obligated not to charge its small 
customers fees not included therein or fees in amounts that exceed those 
presented in the Dull Nrice List and schedule of beneWts attached thereto. Un 
the other hand, large business customers are not sub”ect to the regulation 
speciWed in Chapter B7 of the Banking Law and the “Dull Nrice List of Dees 
for Large Businesses‘ applies to them, within the ambit of which the bank has 
discretion in determining the list of fees, their amount and rate, the beneWts 
given with respect thereto and the likeEAs a result of this distinction, all 
banks in Israel have two types of price listsq the Wrst, the Dull Nrice List that 
applies to small customers’ and the second, the bank‘s price list for large 
businesses that applies to large business customers.[45]

The Ruestion of classifying the legal dispute based on the price list at issue is a critical 
and preliminary one from our perspective as litigators. It can deWne the boundaries of the 
dispute, the normative framework in which it is conducted and the legal rules to which the 
parties are sub”ect.

At the same time, case law distinguishes between two levelsq the Wrst level examines 
whether the Dull Nrice List Mwhich is limited to individuals and small businessesF applies, 
and includes a list of services for which the bank is entitled to charge fees. The second 
level examines whether a certain fee has been declared by the Oovernor of the Bank of 
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Israel as a Gsupervised feeP. This declaration may also apply beyond the group of small 
customers, all according to the content of the regulation.[46]

Thus, for example, in one case in which the bank‘s price list for a large business Ma Short 
Nrice ListF was discussed, it was held that the transfer of foreign currency funds from 
the customer‘s account to an account maintained by the customer with another bank, is 
sub”ect to supervision, but under the circumstances of this case, the banks had complied 
with the maximum fee as determined by the Supervision :epartment. Jevertheless, with 
respect to the receipt of foreign currency funds in the customer‘s account, it was clariWed 
that this concerns a fee that is not supervised at all.[47] This demonstrates the huge 
importance of adapting the banks‘ price lists to accord with the evolving regulation that 
applies to them, while bearing in mind the type of price list and, particularly, the limitations 
imposed on the Dull Nrice List, as well as the Ruestion as to whether the fee is supervised 
or not.

The bank…s right to charge a fee

The bank may, of course, charge a fee. Nursuant to section !' of the Banking MService to 
CustomerF Law, this charge is done, in the case of individuals or small businesses, based 
on rates or according to amounts as speciWed in the Dull Nrice Listq[48]

A banking corporation shall not charge its customers a fee except for the 
service included in the Dull Nrice List and in accordance with its provisions, 
or for a service that has been approved pursuant to the provisions of section 
!IMeF, and with regard to types of customers determined in accordance with 
section !IMcF[for a service included in the Short Nrice List applicable to the 
types of customers as aforesaid and in accordance with its provisions.

-hen a banking corporation wishes to add services to the Dull Nrice List or change them, it 
must act in terms of a statutory mechanism and submit a reasoned reRuest to the Oovernor 
of the Bank of Israel in accordance with the terms prescribed in law.[49] The situation differs 
when it comes to customers to whom the Dull Nrice List does not apply Mespecially large 
businesses, for whom a designated price list usually appliesF. In such situations, the bank 
has wider discretion in determining the fee rates and beneWts.[50]

/ven in the realm of pricing discretion, the courts point to business(economic logic as 
a basis for distinguishing between feesq allocation of resources, operating expenses, 
business risk and regulatory policies Meg, reducing the use of cashF, may ”ustify different 
pricing for different services. Dor example, the determination made by the Jazareth :istrict 
Court in one caseq

:ifferent costs, different allocation of resources, different business risk and 
the like are considerations that ”ustify a distinction between the scope of 
fees charged for services provided by the bank[a distinction which the 
bank allegedly insisted upon in good faith and for clear reasons. :oes the 
applicant indeed believe that only she has the right to choose which fee to 
pay, regardless of the operating expenses caused to the banking corporation 
for the provision of services in respect of every transaction, whatever its 
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value–3 It is clear that this is not what the banking rules and price lists Mfull 
and shortF intended, and this is also inconsistent with underlying economic 
and business logic, and even contradicts regulatory policies in the context of 
reducing the use of cash.[51]

A series of decisions on motions seeking class action certiWcation, Wled by one applicant 
with three different district courts, enlightens us about the nature of the bank‘s right.

Une of the recurring issues in banking litigation in Israel in recent years is the fees that are 
charged for foreign currency activities, engaging in foreign trade and providing services 
associated with interbank communication Msuch as S-IDTF. Three proceedings seeking 
class action certiWcation, Wled by that same applicant, clarify the basis for the fees charged 
by the bank.

Thus, for example, Cyberlogic 1 dealt with the allegation that banks collected fees from 
large businesses, contrary to law and in addition to those speciWed in the price lists, when 
those businesses transferred foreign currency from their account at one bank to their 
account at another bank. It was also asserted, among other things, that, contrary to law, 
the banks charged the S-IDT fee, a fee that was cancelled by the Banking Supervision 
:epartment already back in 7994, in addition to the foreign exchange transfer fee.[52] The 
court partially accepted the applicant‘s allegations and held that, as distinct from the Dull 
Nrice List, it is not forbidden to charge the S-IDT fee in relation to large businesses. 
However, in the court‘s view, this entails an expense and not a fee that is charged for 
an additional service that is provided in the form of the S-IDT system, and therefore, its 
alleged charge, separately and in addition to the foreign exchange transfer fee, is contrary 
to law.[53]

In Cyberlogic 3, the applicant raised slightly different allegations. The main ones were that 
it was charged a foreign exchange transfer fee based on that part of the price list dealing 
with foreign trade, at a higher rate than would have been charged if it had been done based 
on that part of the price list dealing with foreign currency’ and that the charge for the S-IDT 
fee was unlawful. jegarding the Wrst allegation, it was held that the fee the customer will 
be charged should be determined according to the nature of the service and not according 
to the nature of the activity.[54] Since, in that case, it was determined that the fee was 
charged due to the import of goods, as the applicant herself had informed the bank that 
she intended to engage in foreign trade, this allegation was also re”ected. As an aside, the 
court discussed the rationale behind this decisionq

The applicant desires that we examine the services provided by the bank 
within the ambit of the actions performed and services provided by it. ]E" This 
allegation is not a threat. The bank charges fees for actions. In our case there 
are two similar actionsq the Wrst, a “regular‘ transfer of foreign currency that 
is unrelated to importation. The second, the transfer of foreign currency for 
importing goods into Israel, within the framework of a non(complex payment 
known as “an open account payment.

/ven if within the ambit of the open account payment, the bank need not 
“make more of an effort‘ or provide many more services beyond the “regular‘ 
transfer of foreign currency, there is no impediment to the bank charging a 
different fee for each of the two actions. This is its right.
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If this is not spoken for, then it would open the ;oodgates to arguing that the 
service provided by the bank for every action re;ected in the price lists should 
be examined, in order to compare it with other actions referred to therein, 
and to then argue that the obligatory fee for one of the actions is too high, 
since the service provided for it is not comparable to the service provided for 
another action, whose fee is cheaper.

There is no end to this, of course, and it is clear that this was not the purpose 
of the price list.

Charging a fee based on the nature of the activity performed by the client 
is “clean‘, clear and correlates with the provisions of the price list, which 
stipulates the activities carried out by the customers and the fees charged 
therefor. The price list does not refer to the nature of the service that is 
provided by the bank, its scope, cost, etc, and there is certainly no room to 
examine each and every fee, nor the investment, time and money, invested by 
the bank in performing the action, and based on this outcome to determine 
whether the amount of the fee is appropriate or inappropriate. This kind of 
way of thinking will lead to absolute uncertainty with regard to fees which 
the customer will be charged, and may create chaos.‘ M/mphasis added[the 
undersignedF

jegarding the second issue, related to the lawfulness of collecting the S-IDT fee, the court 
held, similarly to Cyberlogic 1, that the bank is entitled to collect the S-IDT fee from a 
customer that is a large business. Jonetheless, and as distinct from Cyberlogic 1, it was 
held that the bank laid down an evidentiary basis, that was not concealed, demonstrating 
that the S-IDT fee was charged due to a separate and distinct service, involving many 
costs and resources, and that the banks are entitled to include, within the ambit of this 
fee, also the expenses paid by them to a third party, if indeed negligible Mand are indeed 
negligibleF. An appeal of the ruling in Cyberlogic 3 is currently pending before the Supreme 
Court.[55]

In Cyberlogic 2,[56] which was brought before the Haifa :istrict Court, a similar allegation 
was discussed, whereby the bank may not charge, whether in the form of a fee or by a 
reimbursement of expenses, beyond the actual expense incurred for S-IDT. The court 
held, contrary to the decision in Cyberlogic 3, that the bank was unable to demonstrate, 
neither by the presentment of evidence nor by an aKdavit submitted by it, that the despatch 
of S-IDT messages constitutes a separate and distinct service that the bank provides 
to the customer, and thus entails a service ancillary to the transfer of funds. In these 
circumstances, it was held that the bank may indeed charge a payment for S-IDT, but 
it must fall within the scope of the expense actually incurred when sending the S-IDT 
message, and there is no impediment to these expenses being included as expenses 
ancillary to despatch of the message, such as the cost of the bank‘s systems needed 
for transmitting the messages, the cost of manpower engaged in the transmission of 
messages, etc. In this case, it was clear that the charge was collected without calculating 
the bank‘s actual expenses, and for that reason, the court approved the claim as a class 
action.
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In a previous case ad”udicated in the Central :istrict Court,[57] it was held that when the 
bank charges its customer third(party expenses Mand in the same case, broker and clearing 
McustodianF expensesF, it must do so in an amount that does not exceed the actual expense 
incurred by the bank. To the extent that the bank receives beneWts from a third party, it must 
Groll them overP to the customer and not leave them in its hands, so that the charge does 
not then re;ect the bank‘s Gactual expensesP in a way that contradicts the provisions of the 
Dull Nrice List.[58]

A review of the case law reveals that much importance is placed on the evidentiary 
basis which the bank presents before the court in relation to the fees charged by it. The 
bank must fully elucidate in terms of which section in the price list the fee has been 
charged, what its rate re;ects and whether it re;ects a Gseparate serviceP or an expense 
incurred while providing another service. /ngaging in a banking litigation case obliges us, 
as lawyers, to accurately partake in a Gnormative mappingP of arguments and of the law, 
already from the outset. In Israel, this mapping entails, among other things, making an 
initial distinction between the Dull Nrice List and other price lists’ classifying the fee as 
supervised or not’ and ascribing the charge to the speciWc section in the price list that 
allegedly represents the provision of a distinct service.

Nractical insights for banking litigation Mregarding fees and price listsF includeq M5F start 
with classiWcationq the Wrst defensive move is a normative mapping of the fee, which price 
list applies MDull Nrice List versus other price listsF, whether the fee is supervised and how 
the charge is anchored to a speciWc tariff item’ and M7F evidence freRuently drives outcomeq 
banks should be prepared to explain what the fee re;ects Ma distinct service versus an 
expense ancillary to another serviceF and to support this with aKdavits, internal processes 
and documentation.

:isclosure duty owed to the customer

The disclosure duty applicable to Israeli banks is based on two fundamental principlesq 
M5F the increased duty of good faith in bankYcustomer contractual relations, in light of 
the information and power gaps’ and M7F the Wduciary duty deriving from the nature of 
the bankYcustomer relations and the customer‘s reliance on the bank‘s expertise.[59] The 
scope of the duty depends on the context and is determined based on the circumstances 
of the case. As emerges from recent case law in the realm of banking litigation, the 
deliberations do not only address the Ruestion of whether the information was provided 
but also how it was provided, in other words, whether the disclosure was effective and 
satisWed the notiWcation reRuirement.

In this context, reference is made to a recent decision of the Tel Aviv :istrict Court, which 
approved a settlement in a motion seeking class action certiWcation that addressed the 
claim of a breach of the disclosure duty on the part of credit card companiesq it was 
asserted that customers were not suKciently updated about the termination of a beneWt 
Mexemption from credit card feesF and when the collection of credit card fees begins. In 
practice, the notice was GembeddedP in the margins of the billing statement, without being 
separated from the current information. -hile approving the settlement, the court clariWed 
that furnishing the information in an obscured way does not satisfy the disclosure duty, 
and emphasised that even though this does not involve a change in the transaction price 
Msince it does not concern an increase in the rate of the feeF, Git still speaks of important 
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information with regard to termination of the fee(exemption beneWt and the beginning of 
it being charged, in a way necessitating that clear notice of this be givenP. The settlement 
was approved after the companies undertook to provide notice about the anticipated end 
of the beneWt and the beginning of charge of the fee on a separate and clear page, a fact 
illustrating the fundamental yardstick that the ruling purports to highlightq disclosure must 
be planned so that the customer notices it in practice, and does not merely Gdiscover itP in 
a document.[60]

Another arena in which the Ruestion of the scope and manner of disclosure has sharpened 
in recent years is the collection of third(party expenses in foreign security transactions, 
and particularly broker and clearing McustodianF expenses. These entail expenses that 
vary according to third parties. In one case, the :istrict Court held that it was appropriate 
to improve the title included in the price list of one of the banks Mthird party securities 
expensesF so that it would more poignantly re;ect that it concerns, for example, custodian 
clearing expenses, and there was even raised the possibility of specifying an expense 
ceiling in the price list Mand not being satisWed with information at the Gdue diligenceP 
stageF. Jevertheless, it was held that in the circumstances of the case, this does not, in 
and of itself, ”ustify conducting a class action suit against the bank, among other things, 
because the charge was done as part of the securities deposit management fee and also 
because due to the nature of such expense, it is not always possible to specify an exact 
amount in advance. In any event, it was emphasised that although expenses collected by 
virtue of the price list must be GrealP pursuant to law, there are types of expenses Mincluding 
third(party expensesF that sometimes do not allow for pricing in advance, and this has 
repercussions on the scope of the duty to provide details as reRuired in the price list.[61]

In Samucha, the claim was discussed that the banks charge their clients broker and 
clearing McustodianF expenses in breach of the disclosure duty, since, as asserted by the 
applicant, they should have published in the price list the actual expense and its rate, and 
at least its maximum rate. In practice, the banks‘ price list included a reference to these 
expenses under the chapters titled GThird Narty /xpensesP, in various forms. The court 
held that in the circumstances of the case, the presentation of such expenses in the price 
list was suKciently clear and added Mas in GutmanF that it is unreasonable to demand 
that the banks specify in the price list the amounts of expenses where the bank cannot 
know, in advance, the amount of the third(party expense that will actually be charged in a 
speciWc transaction. Alongside this, weight is given to the overall framework of disclosure 
in that caseq the banks specify in the account(opening documents that it is possible that 
third parties will be used to carry out a transaction in securities and that the customer 
will bear the associated expenses’ and that, before carrying out an action in securities 
the customer is referred to concrete information in relation to third party expenses in the 
relevant transaction. Thus the courts examine fulWlment of the disclosure duty broadly, 
when looking at all the stages of the transaction, and not necessarily based on a single 
document.

Case law illustrates that when examining compliance with the disclosure duty, weight can 
also be given to the normative source establishing that duty. Thus, for example, the Tel Aviv 
:istrict Court re”ected two motions seeking class action certiWcation that addressed the 
claim that the banks should have disclosed to their customers that, based on a directive 
issued by the Israel Tax Authority, a credit will not be given for all foreign taxes deducted 
from income sourced from foreign dividends. The applicants based their motion largely on 
the general duty that banks owe their customers Mand particularly the duty not to mislead 
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themF, but the court instead focused the discussion on the relevant regulation in the 
Income Tax jegulations and held that it does not impose an additional disclosure duty 
beyond issuance of the certiWcate and sending same to the customer, nor does it reRuire 
particularisation beyond that stated in the certiWcate. It was accordingly held that

the banks need not proactively disclose all available information possible, 
but only information they are obliged to disclose based on the guidelines of 
the various regulatory bodies or, alternatively, information whose failure to 
disclose may mislead the customer.

In addition, the court distinguished between the duty to disclose in regard to ordinary 
customers, in relation to current account activities and managing a basic account Mwhere 
the banks must make a considerable effort to make information accessible to the 
customerF and investment activities in foreign securities, which are more characteristic of 
sophisticated customers and may affect the scope of disclosure reRuired of the bank.[62]

Nractical insights for banking litigation Mand recommendations for ensuring appropriate 
legal risk managementF includeq M5F focus of the risk is not only placed on the very 
existence of disclosure, but also on its effectiveness, GsophisticatedP disclosure in a routine 
document or in an area that does not draw attention may be considered a failure, even 
if information is formally provided’ M7F in claims relating to fees and third party capital 
market expenses, the courts tend to examine the Gchain of disclosureP cumulativelyq price 
list, framework agreements and speciWc disclosure before action. Banks and credit card 
companies that can demonstrate consistency between the three levels Mwith particular 
emphasis on this before the actual chargeF are expected to be in a better position in 
class action proceedings’ MQF where a speciWc legal framework exists Msuch as in tax lawF, 
the courts will be reluctant to broaden the disclosure duty on the strength of general 
principles only, unless the non(disclosure of information creates operative deception or 
underrepresentation as to the bank‘s role or the cost of the service’ and M?F distinguishing 
between types of customers is not only a GbackgroundP argument, but sometimes a 
decisive component when analysing the dutyq to the extent the product is more complex 
and the customer more sophisticated, the weight of the speciWc disclosure before taking 
action at the expense of Ggeneral explanationsP in the price list will be greater.

—nreasonable refusal and essential services

Israeli law imposes a duty on a banking corporation not to unreasonably refuse the 
provision of speciWc banking services that are deemed essential Mfor example, opening 
and managing a current account and receiving a depositF. This duty is enshrined in section 
7 of the Banking MService to CustomerF Law and re;ects the perception of the bank as a 
provider of essential services to the public. The statutory starting point is pro(consumer, 
but the duty is not unRualiWed.

The starting point is that the bank is reRuired to provide essential services to a customer 
wishing to obtain them, unless there is a practical reason ”ustifying its refusal. The 
onus for proving that the refusal is reasonable is on the bank.[63]  jefusal may be 
deemed reasonable, among other things, where there is real concern of inappropriate 
conduct, negligence or action creating a signiWcant risk Msuch as money laundering, 
engaging in terrorism and speculative activitiesF, or an action representing inappropriate 
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behaviour Msuch as violence or concern of violent behaviour towards an employee of the 
bankF. Setting unreasonable conditions for providing the services may be deemed an 
unreasonable refusal.

It appears that cases dealing with the refusal to provide banking services focus not only 
on the Ruestion of the existence of a reasonable ground for the refusal, but also how 
the concern was GtranslatedP into a procedure and actions on the part of the bankq was 
an orderly clariWcation process conducted’ whether the customer was aware in a way 
that allowed them to respond’ were less damaging alternatives considered’ was suKcient 
documentation retained that would allow the court to examine the reasonableness of the 
decision retroactively, etc.

A vast portion of the litigation surrounding the refusal to provide essential services 
stems from structural tension between the duty to provide the service and the duty 
imposed on the bank in the realm of combatting money laundering and the Wnancing 
of terrorism MA)L2CTDF. In several rulings, the Supreme Court has held that where there 
is a reasonable basis to assume that the reRuested service may serve as a cover for 
carrying out prohibited activities related to money laundering, the bank‘s refusal might be 
reasonable. The same applies when it comes to combatting the Wnancing of terrorism, and 
particularly in wartime.[64]

In one case that recently reached the Supreme Court‘s doorstop, the court maintained that 
a number of typical Gred ;agsP that ”ustiWed reinforcing the bank‘s stance or its refusal to 
provide servicesq missing or defective Gknow your clientP forms Mthe V•C RuestionnaireF, 
absence of necessary documents, lack of economic rationale in account transactions, 
unusual activities in the account and the transfer of inauthentic documents or those that 
were completed retroactively.[65]

@uestions of refusal to provide banking services due to suspicion of money laundering 
or the Wnancing of terrorism are of particular importance during wartime. Thus, for 
example, in recent case law, a motion for interim relief challenging the blocking of bank 
accounts of non(proWt associations MamutotF was denied, where an evidentiary basis was 
presented showing ties with bodies operating in enemy countries or for transferring funds 
abroad without being able to effectively supervise and monitor the use of such funds.(
[66] In another case, a motion seeking temporary relief ordering the bank to allow the 
applicant, a non(proWt association aKliated with the Hamas movement, to continue to 
operate its bank account was denied. This was after the bank had presented an alleged 
basis pertaining to the non(proWt organisation‘s ties with bodies aKliated with the Hamas 
terrorist organisation as well as regarding the collection and transfer of funds outside 
Israel for suspicious purposes.[67] :ecisions of this nature clarify that the courts bestow 
considerable weight on the bank‘s duties within the context of combatting the Wnancing 
of terrorism and money laundering, and sometimes prefer to avoid interfering in banking 
discretion. :uring this period, these principles have been further reinforced due to the 
ongoing war.

Un the other hand, in another decision the focus of which also concerned a non(proWt 
association, it was clariWed that the bank is not the Glong armP of the state when enforcing 
any criminal law, and that the non(proWt association‘s positions or publications on the 
social networks are not necessarily a relevant consideration for blocking a bank account’ 
this being distinct from concrete Wndings related to money laundering or the Wnancing of 
terrorism.[68] Cases of this nature teach the appropriateness of distinguishing between 
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moral discomfort from the actions of a speciWc customer and indications of prohibited 
activity that ”ustify the exercise of the bank‘s supervisory duties under law.

The line of ruling, thus, illustrates a delicate balanceq on the one hand, access to essential 
banking services is a condition for economic and social functioning’ on the other hand, 
banks have supervisory duties and the legal system recognises that in cases of real 
concern, the bank must have leeway to prevent abuse of the Wnancial system. In times of 
crisis, the court must manage this complexity with extreme sensitivity while maintaining 
the balance between the essentiality of the banking services and risk management needs.

Olobal developments are increasingly in;uencing banking legislation in Israel. In recent 
case law, refusals to provide banking services or restrictions on activities against the 
backdrop of international sanctions imposed on customers have been discussed, and 
recognition was given to the possibility of those sanctions constituting a practical and 
reasonable ground for refusal, among other things, due to the banks‘ dependence on the 
international Wnancial system and correspondent banks.[69]

In one case that dealt with international sanctions as a consideration for refusing to 
provide banking services, the Tel Aviv :istrict Court re”ected a lawsuit Wled by an Israeli and 
jussian citizen, directed against the bank‘s decision to restrict activities in his account as a 
conseRuence of his inclusion in the —V and Canadian sanctions lists, against the backdrop 
of the jussia(—kraine war.[70] In another case, which was ad”udicated in the Supreme Court, 
an appeal on a similar decision was denied, which left the bank‘s decision not to allow a 
person‘s donation to one of the Israeli search and rescue organisations intact, because 
he was included in the —V /— sanctions lists. The Supreme Court held that compliance 
with international sanctions may ”ustify the refusal to transfer funds and accepted the 
bank‘s position that it acted Gwithin the realm of the management of international Wnancial 
activities, in general and proper business relations with correspondent banks, in particular 
and in light of the expected oversight in the matterP, which was supported by the regulator‘s 
directives and position of the Attorney Oeneral of Israel in the proceeding cited below.[71]

Nrior to concluding our discussion on the refusal to provide banking services, it should be 
clariWed that not every refusal is anchored in the bank‘s A)L or CTD(related supervisory 
duties. Wiolent or threatening behaviour on the part of a customer, the furnishing of 
fraudulent information or particularly unusual Wnancial conduct may also ”ustify the refusal 
to provide banking services. A Supreme Court ruling clariWes that the basis for such refusal 
does not reRuire a criminal decision or satisfying the burden of persuasion that a criminal 
offence has been committed. The bank must show that the concern of the customer‘s 
aggressive and threatening conduct satisWes both the sub”ective and ob”ective tests. 
According to the sub”ective test, the bank must demonstrate that there is concrete and 
real concern amongst the bank‘s employees, and according to the ob”ective test, the bank 
must present a credible factual basis for the concern Mfor example, incidents that actually 
happened or information received from the bank‘s security oKcerF. This is an important 
ruling from the perspective of banksq it emphasises the importance of documenting 
unusual incidents in order to protect the bank and its employees but also clariWes that the 
refusal to provide banking services cannot be based on rumours or pre”udice.[72]

jecent legislative developments
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In recent years, a number of legislative moves have been identiWed that re;ect two 
parallel trendsq reinforcing the supervision and duties that apply to banks, and particularly, 
disclosure duties’ and adapting the legal framework to align with the structural reforms 
and entry of new Wnancing players. Some notable examples of recent legislative changes 
includeq

X The Banking MService to CustomerF Law MAmendment Jo. Q!F, 6846(7976, which 
imposes a duty on banks to notify a customer Man individualF whose account has a 
credit balance exceeding 56,999 shekels for at least a Ruarter and provide them with 
information on alternative investment possibilities that could yield a higher return.

X The Banking MService to CustomerF Law MAmendment Jo. Q4F, 6846(7976, which 
provides that the largest banks in the economy must allow customers of all banks 
to open a deposit with them in Israeli shekels, without needing to open a current 
account at the bank.

X The Banking MService to CustomerF Law MAmendment Jo. Q8F, 684?(797?, which 
enshrines the duty of banks Mas well as credit card companiesF to proactively inform 
customers of the termination of banking beneWts that are given to customers or of 
changes in the beneWts period, where such changes were agreed in advance.

X The Banking MLicensingF Law MAmendment Jo. Q7F, 684?(797?, which authorises 
the Supervisor of Banks or an employee of the Bank of Israel authorised by the 
Supervisor of Banks, to approve the reRuest of a banking corporation to close a 
permanent bank branch or to ob”ect to its closure. It also provides that, in addition 
to the duty to notify about the closure of the branch in writing and by other available 
means, the banking corporation must publish a notice about the closure of the 
branch on its website.

X The Banking MLicensingF Law MAmendment Jo. Q5F, 684?(797?, which expands the 
prohibition that applies to banks to control a credit card company, such that it 
will also apply to a medium(sized bank, aiming to foster competition in the credit 
market.

Outlook and conclusions

In recent years, the Israeli banking system has undergone signiWcant changes stemming 
from technology,[73] regulatory reforms, and national and international crises. These are 
not only background changesq they actively shape the normative framework and day(to(day 
expectations from banking corporations and, in turn, fuel new disputes and hone old 
ones, ranging from the charging of fees and the determination of price lists, through 
the interpretation of banking contracts, and extending to refusal to provide banking 
services in the shadow of A)L2CDT obligations, international sanctions and heightened 
risk sensitivity. These developments underscore the increasingly multi(layered character 
of Israeli banking litigationq outcomes are often determined not only by general contract 
or tort doctrines, but also by the interplay between dedicated banking legislation, intensive 
administrative regulation Mincluding Nroper Conduct of Banking Business :irectivesF and 
evolving case law, which continues to Wll gaps and deWne the boundaries of accountability.
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Although our review does not address all recent case law updates, it nonetheless includes 
notable decisions and rulings which, in our view, collectively re;ect current trends in Israeli 
banking litigation and the legal(regulatory environment in which it evolves.

Dirst, the case law re;ects an ongoing effort to clarify and, in many settings, enhance 
the duties owed by banks towards their customers Mand, in certain circumstances, third 
partiesF Y principally through the Wduciary duty, the duty of care and the duty of good faith 
Y while maintaining a degree of ;exibility that allows the scope of those duties to ad”ust 
to the concrete circumstances, including the type of service, the type and sophistication 
of the customer, and the customer…s degree of reliance on the bank.

Second, much of the litigation in recent years suggests that banking disputes may be 
becoming increasingly 1operational1 in natureq courts often scrutinise not only the legal 
rule in the abstract, but also the process by which the bank reached its decision and 
implemented it.

Third, recent decisions in fee(related disputes highlight the centrality of a preliminary 
1mapping1 exerciseq identifying which price list applies MDull Nrice List versus other price 
listsF, whether the fee is supervised, whether the charge re;ects a distinct service or an 
expense related to another service, and how each charge derived from to a speciWc tariff 
item.

Dourth, the evolving ”urisprudence on informing MdisclosureF demonstrates a shift from 
1formal1  disclosure  to  1effective1  disclosureq  the  analysis  often  turns  not  only  on 
whether information was provided, but whether it was designed to be noticed and 
understood, assessed across the chain of disclosure Mprice lists, framework agreements 
and transaction(speciWc communicationsF.

Difth, the duty to provide essential services continues to be a source of friction, particularly 
where  it  intersects  with  A)L2CDT obligations,  wartime realities  and international 
sanctions. The emerging guiding principle is that refusals Mor restrictionsF are assessed not 
only by reference to the existence of 1red ;ags1, but also by reference to the proportionality 
and procedural integrity of the bank…s clariWcation process, such as consideration of less 
harmful alternatives, and documentation.

A further key driver shaping the practical development of Israeli banking law is the class 
action proceeding, which remains a central mechanism for testing banking practices at 
scale and for clarifying and further developing procedural doctrines Mincluding good faith, 
res ”udicata, dismissal out of hand, and the approach to remuneration and attorneys… feesF.

Looking ahead, courts will continue to be a key player in shaping banking law, in constant 
dialogue with regulation and supervisory positions in concrete disputes. Nractically 
speaking, banks seeking to reduce legal risk exposure and improve litigation posture 
should invest in M5F coherent contractual wording and clear hierarchy between the different 
contracts’ M7F disclosure mechanisms’ and MQF disciplined documentation and evidence 
creation.
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68  In CivC (TA DC) 62322-11-23 Gisha - Legal Centre for Freedom of Movement v Bank 
Leumi le-Israel B.M. (11 December 2023), a lawsuit filed by a non-profit association, 
whose stated purpose is to protect the freedom of movement of Palestinians, seeking 
the unblocking of its bank account, which was blocked shortly after the outbreak of the 
‘Iron Swords’ war, was accepted. It was held that it did not suffice that posts by the 
non-profit association on the social networks were ‘anti-Israeli’ and that according to 
the bank, amounted to criminal offences. It was clarified that the regulator’s directives 
stipulate that a customer’s posts have no connection to the management of the bank’s 
business, and that the bank does not constitute the long arm of the legal authorities on 
matters of defamation or other offences, this, as distinct from the requirements imposed 
on it with regard to money laundering and the financing of terrorism. A motion filed 
within the ambit of an appeal on the District Court’s ruling, to delay its execution, was 
rejected by the Supreme Court. See LCivA 59/24 Bank Leumi le-Israel B.M. v Gisha - 
Legal Centre for Freedom of Movement (5 February 2024).   � Back to section

69  Sternfeld; see also LCivA (TA DC) 10849-09-25 Mashbetz v Mizrahi Tefahot Bank Ltd 
(18 December 2025).   � Back to section

70  Davidowitz.   � Back to section

71  LCivA 1052-24 Mizrahi Tefahot Bank Ltd v Zaka & Search Rescue E Recovery (2 
April 2024). See also a later case in which it was held that a delay of funds by the 
bank, a month after the outbreak of the Russia-Ukraine war, was reasonable in the 
circumstances of the case, bearing in mind the regulator’s policies and the existence 
of international sanctions: CivA (TA DC) 59677-02-25 Konstantin v Mizrahi Tefahot 
Bank Ltd (29 September 2025). Nonetheless, in that case, it was held that the plaintiff 
is entitled to compensation for the mental anguish caused to him due to the bank’s 
conduct following the delay of funds.   � Back to section

72  CivA 4432/21 Mercantile Discount Bank Ltd, Kfar Yasif Branch v Suliman (7 April 
2022).   � Back to section

73  See, for example, how the development of financial technology (Fintech) and the 
spread of the use of digital coins pose new challenges for the banking system and 
regulation: In HCJ 7364/22 Bits of Gold v the Governor of the Bank of Israel (10 October 
2023), the Supreme Court held that Israeli banks are authorised to engage in the 
provision of services involving the trade in digital currencies (virtual), by virtue of the 
general authorisation they have to offer banking services under the Banking (Licensing) 
Law. This ruling reflects the development of Fintech and the need to adapt the legal 
framework to accommodate changes in business reality. Nonetheless, it should be 
noted that the ruling does not oblige banks to provide services of this nature, but only 
clarifies that it is not prohibited in principle for banks to engage in such activities. The 
question as to when a bank’s refusal to provide services to a customer engaging in 
digital currencies, or a bank’s refusal to engage in this realm itself, will be deemed 
reasonable or unreasonable, remains open and will require determination in future 
case law.   � Back to section
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